
C. All work performed by COMPANY pursuant to this Agreement shall be performed in
a good workmanlike manner. Except for emergency situations and service repair or
installation of individual Residential units, all work shall be performed during normal
daylight business hours.

9. PROMOTION OF SERVICES.

Association shall cooperate with COMPANY in its marketing the Services to Residents. Such
cooperation shall not require that the Association take any affirmative actions.

10. ATTORNEY'S FEES.

In any action, proceeding, or litigation arising out of or concerning this Agreement, the prevailing
party shall be entitled to recover from the non~prevailing party its reasonable attorney's fees and
costs, through the appellate level. Venue for any action, proceeding or litigation arising out of or
concerning this Agreement shall be in the City of Hollywood, Broward County, Florida and the
parties expressly waive their right to venue elsewhere.

11. NOTICES.

All notices, (except those concerning service/repair, billing, or general questions, which
shall be made directly via telephone by the unit Association or Association to COMPANY)
requests, consents, and other communications required or permitted under this Agreement shall
be in writing and shall be (as elected by the person giving such notice) hand delivered by
messenger or courier service, or mailed by registered or certified mail (postage prepaid), return
receipt requested, addressed to the party to whom such notice is directed as follows:

If to COMPANY: c/o OpTel, Inc.
III W. Mockingbird Ln, Suite 1130
Dallas, TX 75247
Attn: General Counsel

with a copy to:

TVMAX Telecommunications, Inc.,
1250 E. Hallandale Beach Blvd. Suite 700
Hallandale, Florida 33009
Attn: General Manager
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If to Association: Allington Towers South Condominium Association, Inc.
1600 S. Ocean Drive
Hollywood, Florida 33021
Attn: Wolf Pakula or Bill Abrahams

or to such other address as any party may designate by writing complying with the terms of this
Section. Each such notices .shall be deemed delivered (a) on the date delivered if by personal
delivery, and (b) three (3) days after the date of mailing, if mailed in the manner specified above.

12. DISPUTE RESOLUTION AND TERMINATION.

A. The Association shall be in breach of this Agreement in the event that it fails to pay
any charges which it is obligated to pay by the terms of this Agreement within sixty
(60) days of the date due. Should Association become forty-five (45) days delinquent,
COMPANY shall notify, in writing via facsimile and/or certified mail (return receipt
requested), both the Association and its management company of the breach, and
provide fifteen (15) days to cure the breach. Association agrees to pay interest at the
rate of one percent (1 %) per month on all charges which are not paid when due.

B. Without limiting the other rights and remedies which may be available to Association
under applicable law, complete failure by COMPANY to provide any CATV Service
to any of the Residents for a continuous period of five (5) business days shall constitute
a breach of this Agreement, excepting those instances where the cause of the service
outage is outside of the control of COMPANY including, but not limited to Acts of
God. labor strikes or work stoppages, utility outages or damage by third parties.

C. Failure by COMPANY, at any time during the term of this Agreement, to provide the
services, repairs, maintenance, channel line-up or number of channels as set forth in
this Agreement, and the continuation of such failure after delivery by Association of
thirty (30) days written notice to cure such failure, shall constitute a breach of this
Agreement.

D.In the event that either party believes that a breach of this Agreement has occurred or a
disputed matter cannot be resolved by the parties, then, the parties may pursue their
legal remedies in a court of competent jurisdiction..
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13. OWNERSHIP OF EQUIPMENT AND DISPOSITION UPON TERMINATION

All portions of the Central System, with the exception of internal wiring contained within
the premises of individual Residential units, beginning at a demarcation point at or about twelve
(12) inches outside where the cable wiring enters the individual Residential unit, shall remain the
personal property of COMPANY and shall be maintained by COMPANY under the provisions of
this Agreement. Upon the expiration or termination of this Agreement, COMPANY shall notify
the Association of its intent to remove its property within thirty (30) days of the termination. and
complete such removal within sixty (60) days of such notification. or the Property shall be
deemed abandoned to the Association. If COMPANY removes any part of the Central System, it
shall restore the Property to its original condition. COMPANY's rights hereunder shall be
subject to any government regulation concerning cable home wiring that may be then in effect,
including 47 C.F.R. section 76.801 et seq.

14. ASSIGNMENT.

This Agre~ment shall be binding upon and shall inure to the benefit of the parties hereto
and their respective successors and assigns. This Agreement may be transferred and/or assigned
by CaMPANY at any time during the term of this Agreement with the prior written consent of
the Association. which consent shall not be unreasonably withheld or delayed. In the event that
CaMPANY transfers or assigns this Agreement to an entity wholly-owned or controlled by
COMPANY or OpTel, Inc., then the prior consent of Association shall not be required. The
Association may transfer this Agreement at any time without COMPANY's consent, provided,
however, that in the event Association sells, conveys, deed or in any manner transfers
Associationship to the Property, Association shall cause the transferee to assume this agreement,
this Agreement shall be binding on said transferee and prior to the close of any transfer,
Association shall notify COMPANY of the pending transfer. In addition, Association shall notify
COMPANY prior to any filing, of a petition in bankruptcy by Association or the commencement
of any foreclosure proceedings against the Property.

15. REPRESENTATION AND WARRANTIES.
Association hereby represents and warrants to COMPANY that; (a) this Agreement has

been duly authorized, executed and delivered by Association and constitutes the legal, valid and
binding obligation of Association enforceable in accordance with its terms; (b) no consent or
approval of any other person or entity to the execution, deliver, performance or enforceability of
this Agreement is required; © to the best of Association's knowledge, there is no pending or
threatened litigation affecting or which might reasonably be expected to affect Association's title
to the Property; (d) neither the execution of this Agreement nor the performance of the
obligations contained herein by Association will conflict with or result in a breach of the terms,
conditions or provision of or constitute a default under any document to which Association is a
party; (e) except as previously disclosed to COMPANY, the Association has not entered into any
cable contracts or other broadband communications contracts affecting Property (f) upon
instruction from COMPANY. Association shall deliver written notice to TCI that is services are
terminated and that COMPANY shall be the exclusive provider of the CATV Services.
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16. GENERAL TERMS AND CONDITIONS.

The following general terms and conditions shall apply to this Agreement:

A. This instrument contains the entire agreement between the parties and supersedes all
prior agreements, understandings and arrangements, oral or written, between the parties
hereto with respect to the subject matter hereof. No change or modification of this
Agreement shall be valid unless in writing and executed by both parties hereto. If any
provision of this Agreement shall be held to be invalid or otherwise unenforceable,
such provision shall be stricken and the remainder of the Agreement shall remain
unchanged and in full force and effect.

B. Association agrees to provide COMPANY a copy of the official minutes of the
Association meeting at which this Agreement is approved and/or ratified. This copy
will be provided within thirty (30) days of the meeting.

C. No waiver or modification of any of the provisions of this Agreement shall be valid
unless set forth in writing and signed by the party against whom it is sought to be
enforced. Any modification not in compliance herewith shall be null and void and of
no force or effect.

D. This Agreement shall be governed under the laws of the State of Florida.

E. Association shall not directly or indirectly create, incur, assume or suffer to exist any
mortgage, pledge, lien, charge, encumbrance or claim on the Central System.

F. Concurrently with the execution of this Agreement, a Memorandum of this Agreement
in the form attached hereto as Exhibit "C" and incorporated herein by reference shall
be executed by the parties and subsequently recorded in the county in which the
Property is located. Upon termination of this Agreement, COMPANY and Association
shall execute and cause to be recorded a release of the Memorandum of Agreement
previously recorded.

IN WITNESS WHEREOF the parties have signed this Agreement as of the date first
written above.

Allington Towers South Condominium, Inc.

By: ---------------
Its: ---------------
TVMAX Telecommunications, Inc.,
a Delaware corporation

By: ---------------
Its: ---------------
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FILED
IN THE CHANCERY COURT OF PULASKI COUNTY, ARIQNSAS

FIRST DIVISION 95 OCT - ~ PH 3: 00

r I.
LI
J,"

"} FILE COpy

COMCAST CABLEVISION OF ARKANSAS, INC.

~, '

~~; r_ ~ ;I ..-~: c. C:I]rs
~;Hi\:iCfii l' CLC:I\

f'JLASKI COUlii'r. ARKANSAS

PLAINTIFF

v. 96-5826

GENERAL PROPERTIES, INC.,
FOOTHIllS APARTMENTS LIMITED PARTNERSmP,
FOOTHIllS ASSOCIATES,
THE CRESTWOOD COMPANY,
FOOTHIllS CORPORATION,
FOOTHllLS nAPARTMENTS LIMITED PARTNERSHIP,
FOOTHllLS n ASSOCIATES
APARTMENT HOUSE BUILDERS, INC.
AMERICAN TELECASTING, INC., and
AMERICAN TELECASTING OF LITfLE ROCK, INC.

MEMORANDUM IN SUPPORT OF DEFENDANTS'
MOTION TO DISMISS COMCASTlS COMPLAINT

DEFENDANTS

Defendants General Properties, Inc., Foothills Apartments Limited Partnership, Foothills

Associates, The Crestwood Company, Foothills Corporation, Foothills n Apartments Limited

Partnership, Foothills n Associates (collectively "Foothills"),JI American Telecasting, Inc., and

American Telecasting of Little Rock, Inc. (collectively "American Telecasting") submit this

memorandum in support of their motion to dismiss (the "Motion to Dismiss") the complaint (the

"Complaint") tiled by Comcut Cablevision ofArkansas, Inc. ("Comcutll
) in the above -referenced

action. As shown below, none ofthe six counts ofthe Complaint state a claimupon which reliefcan

JI Apartment House Builders, Inc., the other defendant herein, is represented by separate counsel in
this action. It is our understanding that Comcut may soon voluntarily dismiss this entity from the
case.

1



termination of the 1984 Agreement and disobeyed Foothills' demand that Comcast leave Foothills'

) )

Property on August 27,1996. Instead, on August 23, 1996, with apparently no intention ofleaving

the Property as ordered by Foothills, Comcast filed its six count Complaint against Foothills and

American Telecasting. As of this date, Comcast is still providing its service to the Property.

Therefore, Foothills and American Telecasting have been unable to perform as contemplated under

the agreement between them, initially executed in February 1996, which provides that American

Telecasting shall be the exclusive video services provider on the Property."

Additional Background

Comcast has been the exclusive provider ofvideo services on Foothills' Property for the last

twelve years - from 1984 through 1996, pursuant to the 1984 Agreement, excepting its current post-

termination holdover status. Comcast is now attempting to use that same Agreement - even though.

it has been terminated - to prevent Foothills from ever allowing any other provider to be the

exclusive provider on Foothills' Property.

Unlike in 1984, when property owners such as Foothills had no choice but to use the cable

operator who is franchised bythe local franchising authority (e.g., Comcast), there are now several

options from which property owners may choose. Some of those options include medium-sized

companies (that are reJatively small compared to Comcast) who need to have exclusive access to the

properties they serve for some limited period oftime in order to ensure that they will recoup their

Termination Letter, and Comcast does not and cannot allege to the contrary.

II The current state ofa1fairs at the Property, as well as some ofthe additional background set
forth in the next section below, is provided merely to allow this Court to put the dispute in context.
Defendants are not relying upon any facts in requesting that this Court grant the Motion to Dismiss
other than those alleged in the Complaint and as reflected in the Exhibits to the Complaint.
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investment One ofthose companies is American Telecasting, which provides virtually all of the tn,,-~

popular channels at a low price, and which uses microwave in conjunction with cable wire to trall..'\1~~~

the signals to its customers. American Telecasting's operations and services are regulated by t~

Federal Communications Commission. Congress, in enacting the 1996 Telecommunications A.,:t.

expressly indicated that it wished to open the telecommunications field to more providers so It\:t.t

competition in the industry could be furthered. R R Cont: Rep. No. 104-458, 104th Cong., ~ ...,

Sess. 1 (1996).

Comcast, however, wants to thwart companies such as American Telecasting from comp(It\~\~

in Arkansas. Comcast seeks to eliminate the competition by claiming that agreements such as t~

1984 Agreement - which we understand to be a standard form agreement that exists on numel\~\$

properties throughout Arkansas - give Comeast the right to serve such properties in perpet\l\\\'

Therefore, ifComcast prevails here, any company that needs exclusive access to serve a property \\ ,n

never be able to serve any property in which Comcast~ an agreement like the 1984 Agreel\\~,t

Moreover, other providers, such as phone companies, may also avoid properties where they can:"'t

get exclusive access for some limited period oftime. The bottom line is that ifCorneast prevails h{'\ 't"

property owners throughout Arkansas may be stuckwith Comcast forever regardless ofwhether t~,.

want Comeast or not. Many of these property owners, including Foothills, never even exe\:ut(\.i

video service agreements with Comcast, but instead entered into agreements with predecesSOl"~ "f

companies who assigned their rights to Comeast.

Notwithstanding the foregoing, Comcast is asking this Court to hold that property O\\'''(,I~

such as Foothills cannot terminate Comeast's service, exclude Comeast from the property OW"('t~1

own property, or select the video service' provider oftheir choice, in the year 2000, the year 1l' \ l\

6
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CONCLUSION

In light of the foregoing, this Court should dismiss Comcast's Complaint.

Respectfully submitted,

M:~~
Deborah C. Costlow
Alan G. Fishel
WINSTON & STRAWN
1400 L Street, N.W.
Washington, DC 20005
(202) 37 570

Tim thy W. ooms, # 84058
Steven W. Quattlebaum, # 84127
wn..LIAMS & ANDERSON
III Center Street, Suite 2200
Little Rock, Arkansas 72201
(501) 372-0800

Counsel for Defendants
GENERAL PROPERTIES, INC.,
FOOTHILLS APARTMENTS LIMITED
PARTNERSmP,
FOOTHILLS ASSOCIATES,
THE CRESTWOOD COMPANY,
FOOTHILLS CORPORATION,
FOOTHILLS II APARTMENTS
LIMITED PARTNERSHIP,
FOOTHILLS IT ASSOCIATES
AMERICAN TELECASTING, INC., and
AMERICAN TELECASTING OF LI'ITLE ROCK,
INC.

Dated: October 4, 1996
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October 31. 1996

Chicago Cable Co.
5711 S. Westem Ave.
Chicago, IL 60636-1028

RE: service at 849-863 W. Buena, Chicago, IL 60613

Effective November 30, 1996, We will no lOnger use your cable service for the
above property. We have secured another video provider for this building
beginning December 1, 1996.

on November 30, we expect you to remove all your equipment from this bUilding.
All wire &cabling betongs to the building, and must be left intact.

If you have any questions. please call me.

Sincerely,

ZIJ. f uJai€
Robert J. Walter
H. A.langer & Associates
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(314) 822-4510
FAX 965-3638

~~.~j}.~
t/I./ij '1/. (JJIUA aw., itc2 {J

• DEVELOPMENT --f b31J.a.-
• MANAGEMENT
• SALES

To the Residents of Chestnut Run Condominiums:

lindbergh Properties is please to announce that we have
agreed to change the cable company for Chestnut Run
Condominiums.

The Management has signed an exclusive contract with
People's Choice TV of St. louis, Inc. We will no longer
have Charter Communications as our cable 'provider
effective December 10, 1995.

,

Lindbergh Properties Is confident that you, as B resident.
will be happy with this change and supportive of our efforts
to achieve B smooth transition from Charter
CommunicatIons cable to People's Choice TV.

Thank your

.lindbergh Properties

425 A South Geyer Road • Kirkwood, Missouri 63122



9



-

"

11.83

. .. .....
I.~ ~'. ~.•- ;' .~ ··1.. i " \,'\

ii

. nr" 1 I' ", I
IN THo UNttBD STATP.s 1)JSTRICT COlJR~; I "" ..~:. I

FOR 1"88 WBST~NDlST.klCT OF VJROIN(A. ~" .'..~._... I;.
CUARL01'TE..",VILL5 DIVISION i'.::. : W .',' I

. '.. , : I
,-,. :. .., •. - ', ..." .. .•t.

- C~~Jtt
- C-q' <:.

) CIVIL ACTION NO. 93-0073.:"~~ ~-t

)

c)fLl>~~
Plaintiff

v.

MULTI·CHANNBL TV CABLE CO. 1

CHA1\LO'M'DSVILLB QUALlTY CABLH ) By: B, WAUOH CRIGLBR
U. S. MAOISTRATB JUT)OI1

Ol'~RATJNO CO., BT AL.•
Deft"Jldant9 )

For the reasons set forth from the bench 011 Dttember l~, 1993 t\S well as for the reason,

set forth in the supplemental findings and conclusions filed immediately prior hereto. it is

OROE~ED

that pendin& tho outcome of this Ullg~Jiutl, alld upon the provision or appropriate se<lunty in the

amount or $20,000.00, Clash or surety,l the dcfcndant&, as well as their ofCtcers, qents,

lorvants, employees e.nd anyone lCting in OOncerl or participation with any or all them, hereby

shall be enjoined as followl:

IThe parties agret.d that belwcen December 13, 1993 and the entt')l of Utis Order, Itepa
would bo tak.n to besin implementQdol\ hereof. it a.1~ WAll undent9Q4 Ollil ~huul~ defendants
believe the bond fixed by the court bW>mes inadequate to secure QOst5 and damages to the
defendant, CQC, in relaUon to other ",llllipl~ dwelling subs<:ribcrs. it could move the C\O\lrt to
adjust the bond upwardly. to which motion plaintiff would be given an l1prortunlt)l to re1pond.
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1) The landowner/manaeemcnt/landlnrti ci~rMdMt$ forthwith thaH provide to 'h. plDintifr

.. lilt of all tenants re,idin.c in the subjc.ct proptl lit:fi, lUKcther with their addresses and telephone

lIumbDr' l whose leases have not expired as of the December J3, 1993) The list shaJllndicate

the expiration date of each lease. Plaintiff, by and throuah its luthorized agents~ .ervanla and

empto)'ee$ hereby shall be permitted to contact each t~ant whose lease hat not expired to

ascertain Whether tho tenant wishes reconnected s!rvice with the pllllirHif( 011 whatevN basis

[l'~'ntltf wlt.hf:-S to offer reconneotlon. 'l'he la.ndowner/mllJ'l8.acmQntllaJldlord der~ndlntl .b.n

, refrain {rum communicating to IlS tenants any preferences of cable provi<1er8, but nothing herein

sball prohibit the landowner/management/landlord defendants (rom communicating with its

tenants regarding amendments that may O(¢Uf in future renewal or new leases as those

amendment. may relate the choke of cAble provi~rs.

2) '1'he ll-nt1nwnr.r/mlmagl!\m~nt/landlord defendan\S .h~ll permit plaiotiff accell to all

buildings for purposos of ~'OConl\ecul\g allY lellllllt(~) wh", wbh to return to the plillnUrrs service.

Plaintiff aha11 have the nsht to disconnect CQC's service to any l'iuch tenanl(s) and, at itl own

expense, reinstaltUs 'ervloe thereto.

3) CQC ,hall not be enlitle(.1 to cx~l\1.\ve access or e:lCclusive cable service and it shaH cease

an<1 desist from acHvity soHcldng nr f1uemptlne to Ullid' or r.neftc'ng or particip4\tirll in any

activity which hll~ 115 its goa1 the gl'antlng of e7.chaive ~~llS KlIl)/ur l:aule :servlce to tenll1ts

residint in any multiple dwelling units, wherever situated, in which a llhome run" type system

1-l"ho court has elected not to require disclosure of a list of tenants whose lease~ expired
botween Sep\embtr 1, 1993 Il.nd De.ccmbe-r 13~ 19~J ond who$C l'Cnewed lQ«SQ' do not contain
8 provbion standl'll to the landlord the rilht to determine the cable provider. It is the view of
the court that this category or customer ls nnlle, and, if plaintiff prevail! ultimately, dam.lea
rel~ted thereto are more 5usceplibl~ to calculation.
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has been IMtlll~ed and in whIch' plaintiff had cstl\blbhed ~ direct .relationship with tonants for the

-provision of and UI~ \)lUllll tQr cable aervlces. Nothing herein shall be construed to prohibit

CQC'_ seeldng and acquiring non.exclus)vc· rights of access \0 any mUiliple dweUing units to

provide non·exclullvc cable aarviee to tenants. who are serviced and bllled directly by the

plaintiff 85 has been established in thb action, ptovided:

a) that In tlle f',v~.nt CQC })rovldQt raon...xclu..o;lve .services to tenant. who clec~

to diacon\inue plll.lnliff'1i :lt11vices, CQC shalt refrain from UUUlina any

equipmont. wiring, or hardware belonging to or claimed to be the properly of the

plaintiff;'

b) thal CQC shall cease and de$ist offerins anything of value. directly or

indirectly. to BlllandownerA, mRMeMS Or landlords in eonneetlon with obwnins

,,"y "«IOaa to thl; premises for providint. ca\)le $et~ii,:e~ lO tc",ntsj and

C) that CQC refrain from enga.inS in any activity, beyond commercially

te,{\sonable methods of advertising arad marketing its services and products. that

wronaful interfere with or lead, produce or cause others wrongfully to interfere

with p1aintlff's reasonable business relationships to the. extent they we.re found to

."lat b)' 1he court on December 13, 1993.4

'In essc~. if CQC were to acquire norH~"r.h"I,,~ ft~"'SS herto.unde-.r, it would be re~ulre<t

to install its own equlpme"c for the provision ther«tf where the existing equipment either
belonged or was cll\imed to belong to plaintili.

"This' Ol'4.Jca \11J~ nvl r~~Uict CQC's 8,t)Uily \0 n~go\llt\t wHh the landowners, managers or
landlords c)tclusive provider contracts fol' premises where; a) plmntiff provides no services; or
b) plaintiff now provide~ services but deals directly with the l?ndow~r. manllCl, or landlord
Pond not with the teflants,

17n·.~ Olin" Of,! 7(': T
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Th¢ Clolk uf the Court is hereby directed to send a certified COP)' of this Order to all

counsel of record.

BNTERED:
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IN THE UNITED STATES D!STRlCT COUR')r
FOR THE WESTERN DISTRICT OF VIRGINl,A .tl' Il~/;\ n-"~ 'n,,;1"

CHARLOTTESVILLE DIVISION :l~"rt\,~ ~I ~
~_.:- - . - -,.. . '~

MULTI-CHANNEL TV CABLE CO" ) CIVIL ACTION NO. 93-0073·C

Plaintiff )

v. ) SUPPLEMEN]'AL FINDINGS OF FACT

CHARLOTTESVILLE QUALITY CABLE ) By: B. WAUGH CRIGLER
u. S. MAGISTRATE JUDGE

OPERATING CO., ET AL,
Defendants )

This action has been transferred to this cOUrt under authority of28 U.S.C. § 636(c), and it

is before this court on the motion of the plaintiff for a. preliminaJ)' inj unction. Fed. R. Civ ," P.

65. On December 13 J 1993, after due notice of hearing to the defendants, a hearing was

conducted before this court, at the conclusion of which the court announced it~ findings and

conclusions. Those fmdings and conclusions hereby are adopted and, to the extent set forth

below hereby are supplemented.

THE LIKELIHOOD OF SUCC~S:

Plaintiff has produced evidence that ".learl)' demonstrates a violation of the anti-kickback

provisions of the Virginia Residential Landlord and Tena.1: Act. Va. Code § 55-248.13:2. The

court is not persuaded that by calling a. kick-back a consultin& fee, it is rendered anything less

than a kick-back. While the court does not believe that any payment to the landlord by a cable

provider complies with the spirit of the Act, the amount of the payment to the landlord in the

instant case is calculated on a percentage of revenue fror.1 subscribers and is not based on the
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types or amount of work p~rformed by the landlord as a "consultant." To the extent that there

was-testimony offered that characterized the fel: as a consulting fee, it is rejected by this court.

This, alone, would entitle plaintiff to an injunction, even thollgh enjoining the violation might

not go as far as plaintiff might desire. Va. Code § 55.248.40. By the same token, the violation

proven on this record provides substantial evidence supportive of plaintiff's allegations that

\ defendants eneaged in an unlawful business conspiracy under both the common law and the

\ statutes of the Commonwealth and es1ablishes that the clefendants conducted themselves in. way

that eventually led to tortious interference wi.th plaintiffs reasonable business ex.pectancies. See,

j

I
I,
1
\

Va. Code § 18.2-449-500; Duggin v Adams. 234 Va. 221 (1987); Hech.zer v. General Mmors

Corp., 230 Va. 396 (1987); Allen Realry Corp \I. Holben. 227 Va. 441 (1984-). Wnen these

improper methods of excluding the plaintiff from the apartment complexes are coupled with all
.

the circumstances alleged in the verified complaint, and proved at the hea.ring, the coun finds

that plaintiff has demonstrated a lUcelihood that it will prevail on the merits of a number of its

claims, even apart from the issues of ac~ss and easement on which the defendants have chosen

i
I to primarily focus.
I
I

\ Moreover, there is a substantial question raised by the testimony before the coun as to the

1
\ ownership of the wiring on the inside of the buildings now being used by the defendant. CQC,

to carry its si.gnal. The evidence was unchallenged as to all but one of the complexes, that the

cable ultimately used to carry the signal to the dwelling units belongs to the plaintiff. In that

other complex, the manager could only testify that the cable ""Ias inst2..l1ed during construction

of the complex by a. subcontractor of the owner's ge:'leral contractor. He could not testify as to

I who paid for the inswlation of the wiring. Plaintiff, on the other hand, produced testimonial

\:
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and other evidence that it either paid for the installation of wire ic supplied or performed the

installation of the ~iring itself in all the subject buildings. The point here is that plaintiff has

produced evidence of conversion, which. at this juncture is not substantially rebutted. Because

of that, the court can draw the inference that whatever services CQC is delivering to the

12l\downer defendantS, it is doing so through the use of plaintiffs wiring. The irony of the

events then is made complete, for not only has plaintiff been excluded from the premises,

defendants are using plaintiff's own hardware to provide services to plaintiffs former

subscribers.

In the main, the likelihood of success on the merits of some of plaintiff's claims has been

demonstrated.

IRREPARABLE..HAR.\1:

The COurt finds that where cable service is providee on a non.exclusive basis, as was

prOVided by plaintiff, wrongful tennination of tn2t service and replacement of it by a provider

who has an exclusive service agreement over a period of five years causes irreparable harm.

According to the unrebutted testimony of plaintiff s witnesses, the damages suffere4i by plaintiff

are incapabie of calculation, (lot simply difficult to calculate, because the service to customers

varied.' While defendants put on no evidence to rebut that of the plaintiff's in this regard, their

counsel argued that plaintiff's evidence is insufficient to establish irreparable harm because they

believe damages are calculable. The court is of the view, however, that without an injunction,

IAccording to the evidence, plaintiff provides service on an a La cane ba.sis. That is to say,'
the subscriber fees are based on the type of se.rvice a subscriber selects from a menu. There is
no way of detennining what menu services will satisfy the appetite of any partiCUlar subscriber
whose appetite even may change during the SUbscription period.

It 380
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plaintiff's business expectancies not only will have been interrupted wrongfully, the nature of

the interruption here prevents plaintiff from assessing the whole loss be::.ause it would not

necessarily be able to reestablish its business relationship because of CQC' S exclu~ive hold on

the premises. It is difficult for the CouI1 to imagine how plaintiff would go about calculating the

loss. FUt""..hermore, the strength of plaintifrs "probability of success" on the meritS of at least

some of the cl.aims set forth in the compl?Jnt, makes irreparable harm sufficiently "possible" as

to satisfy the irreparable harm requirement. Blackwelder Fum. Co. 1I. Selig Mfg. Co., 550 F.2d

l89, 196 (4th eir. 1977).

BALANCrNG THE HARM:

Of course, the issuance of a decree of injunction will have its effects on the defendants. By

the same token, this court does not believe that by restoring plaintiff's reasonable business

expectancies while, at the same time, permitting CQC to maintain and service the customers to

whom plaintiff has no business expectancy will do anything more than what should have been

done had the termination of plaintiff's service occurred in a manner consistent with the law.

Therefore, the court believes that hanr, to the defendants' legitimate activities is minimal.

PUBLlC l'NJ"SREST

Plaintiff has made much of the signal leakage evidence in its attempt to show how the public

interest would be served by enjoining defendants' in this case. Without minimizing the

importmce of protecting against signal. leakage, that simply is not the public interest the court

has in mind as significant in this case.2

"!The evidence is that leakage was found, and it h;:.s been stopped, thus obviating, in large
measure, the need for injunctive relief on this evidentiary ground.

I 381
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What is significant to the public of this community is the stabilization of the delivery of

cable services so as to strike a balance between vigorous, creative competition and basic

concepts of fairness. That balance has not been enhanced by Congress' attempts, first to

deregulate, and then to re-regulate, the industry, nor has state statutory law kept pace with the

peculiar needs associated with delivery and receipt of ttiese nonessential but greatly desired

services. The events that led to this lawsuit demonstrate a disorder in the local cable industry

which has produced harm to the public. if not to those involved, and which can be obviated only

by entry of an injunction.

SUMMARY

Therefore, the court fmds that the likelihood of plaintiff's ~.uccess on the merl.~ of some of

its claims is strong, that absent an injunction, plaintiff is likely to suffer irreparable harm but
.

that harm to the defendants is minimal, and that the public interests will be served by such, the

court will enter an injunction as set forth by separate order.

The Clerk of the Court is hereby directed to send a certified copy of this Supplemental

Findings of Fact to all counsel of record.

~
Date
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